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Introduction 
 
The scholarly debates regarding Cicero’s conception of natural law largely dwell on two 
different issues. The first has to do with the allegedly derivative nature of Cicero’s 
conception of natural law. This debate is concerned with whether or nor Cicero 
contributed anything to the innovation of the discussion of natural law pioneered by the 
Greek philosophers representative of the various influential schools at the time. For 
some, like Mommsen, Stockton and Finley, Cicero remains largely derivative of the 
Greeks, and his conceptions of natural law and natural reason are dismissed as mere 
rhetoric, serving to justify the Roman constitution of the ‘good old days’.1 For others, 
Cicero’s importance resides in the way he politicized Stoicism and infused it with his 
conceptualization of republican political institutions. For Colish, Cicero is not merely 
seeking to justify a ‘specific constitutional form’; rather, he is seeking to articulate the 
‘animating ethos that transcends governmental forms’. In doing so, he ‘takes a principle 
of Stoicism and develops it more concretely in connection with politics than the Stoics 
before him had done’.2 In particular, Cicero develops the Stoic conception of natural law 
‘well beyond the point to which the Stoics themselves had taken it’ in order to present it 
as the ‘standard against which the civil law should be measured.’3 Together with Stoic 
conceptions of moral autarky, Cicero creatively employs Stoic conceptions of natural 
law and applies them to the ‘concept of the ideal statesman and to the legal norms that 
ought to govern institutional life, whether in a specific polity or in the wider 
cosmopolis.’4  

Subsidiary debates largely focus on the relationship between Cicero’s doctrine of 
natural law, presented in De Re Publica, De Legibus and De Officiis, and the law code 
presented in books two and three of De Legibus. The traditional view held that a certain 
distance and tension existed between the two and that they therefore were not 
identical.5 Most recently, Asmis has defended this interpretation, arguing that Cicero’s 
laws ‘observes a strict distinction between natural law and his own code of law’ found 
in De Legibus; yet, he ‘uses Stoic theory to forge a connection between natural law and 

                                                      
1 M. I. Finley, Politics in the Ancient World (Cambridge University Press, 1983), p. 128. See also, David 
Stockton, Cicero: A Political Biography (Oxford University Press, 1971). 
2 Marcia Colish, The Stoic Tradition from Antiquity to the Early Middle Ages:  Stoicism in Classical Latin 
Literature (Leiden:  Brill Publishers, 1985), p. 91. 
3 Ibid., p. 95-6. 
4 Ibid., p. 153. 
5 K. Büchner, “Sinn und Entstehung von ‘De legibus’.” Atti del I congress internazionale di studi ciceroniani. 
Vol. 2 (1961) 81–90.  
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his code of laws.6 Cicero therefore, ‘turns to Roman political practice to formulate a code 
of laws that prescribes intermediate actions as a means to achieving the goal of virtue’, 
which is prescribed by natural law.7 As such, his code of laws ‘is an approximation to the 
sort of instructions by which natural law guides humans to the goal of virtue.’8 In 
contrast to this, a growing body of scholarship argues that the laws formulated in De 
Legibus are indeed identical with his doctrine of natural law.9 Ferrary concurs with 
Girardet, arging that the laws of the second and third books of De Legibus form ‘part of 
the ius naturae and claim as a result the universality and permanency of natural laws.’10 
Atkins writes that Cicero’s wise legislator is to prescribe laws that ‘are identical, we may 
suppose, with those of de Legibus II and III; the concrete legislation of these books, 
therefore, must be identified with the precepts of the ius naturae.’11 More recently, 
Straumann has argued that Cicero ‘was intent on writing up a code of norms which 
actually was natural law.’12  

Much of this debate seems to be focused on the chain of reasoning between 
Cicero’s conception of nature and natural law on the one hand, and his discussion of the 
legal code of his ideal state, on the other. There seems to be little dispute however, that 
Cicero did want, by some means, to hold the ‘positive’ law of a state accountable to an 
absolute conception of natural law. What is not discussed in any significant detail in 
these debates are the political problems that Cicero’s discussion of natural law is 
designed to address and how he sought to use ideas of natural law to address these 
problems:  in particular, the problems posed to elite rule from the popular assemblies 
emboldened by radical reformers during the crisis of the late republic.  

This paper seeks to situate Cicero’s writings on natural law within their original 
socio-historical context in order to shed light on their immediate political content. It 
examines the way Cicero develops his doctrine of natural law in order to develop a 
means with which to obstruct the attempts by populist reformers to diminish the social 
and institutional power of the senate. Having recognized the unfeasible and undesirable 
prospects of monarchical rule in Rome, Cicero uses his natural law doctrine to articulate 
a form of ‘constitutionalism’ to check what he considers to be the radical tendencies of 
the popular assemblies—in conjuction with demagogic tribunes—while leaving the 
institutions of the Roman state intact. By situating Cicero’s writings on natural law 
within the context of the factional struggles of the period—struggles that saw 
conservative minded optimates increasingly come into conflict with reform minded 
populares—we can begin to see how Cicero’s conception of natural law serves to 
invigorate an aristocratic constitutionalism that preserves the auctoritas of the senate 
from the twin threats of Sullan-type dictatorship and populist ‘tyranny’ of the Tribunate.   
 

                                                      
6 Elizabeth Asmis, ‘Cicero on Natural Law and the Laws of the State,’ Classical Antiquity v. 27 n. 1 (2008), p. 
2. For the defense of the tradition view, see also:  L. Perelli, Il Pensiero politico di Cicerone (Florence:  
1990); and F. Fontanella, “Introduzione al de legibus di Cicerone, I.” Athenaeum 85 (1997), 487–530. 
7 Asmis, p. 19. 
8 Ibid. 
9 Klaus Girardet, Die Ordnung der Welt: Ein Beitrag zur philosophischen und politischen Interpretation von 
Ciceros Schrift De legibus (Wiesbaden: 1983).   
10 J. L. Ferrary, “The Statesman and the Law in the Political Philosophy of Cicero,” in A. Laks and M. 
Schofield, eds., Justice and Generosity, (Cambridge, 1995), 48–73, pp. 68-9. 
11  E. M. Atkins, “Cicero,” in C. Rowe and M. Schofield, eds., The Cambridge History of Greek and Roman 
Political Thought (Cambridge, 2000), 477–516, p. 500. 
12 Benjamin Straumann, ‘Constitutional Thought in the Late Roman Republic,’ History of Political Thought 
v. 32 n. 2 (2011), 280-292, p. 288.  
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Optimates, Populares, and the Crisis of the Republic 

 
The history of republican Rome was characterized by a dynamic tension between a 
landed ruling class that controlled the deliberative organs of the state—that is, the 
senate—and a free urban population, divided along class lines, that was formally 
integrated into the body politic of the Roman republic through its nominal participation 
in a variety of popular assemblies. Despite its popular façade, the Roman republic 
remained an oligarchy dominated by the aristocracy who, up until the mid-second 
century BCE remained more unified than the landed aristocracies of Greece in the face 
of threats ‘from below’.13 Despite this greater degree of unity, individual aristocrats, as 
well as ‘new men’ consistently competed with each other over the spoils of office.14 
Republican politics was thus characterized by a complex dynamic in which competing 
elites fended off popular threats to senatorial and aristocratic power, yet vied for pre-
eminence in an ‘amateur’ state that was deliberately designed to stave off a return to 
monarchy. As will become clearer below, this dynamic gives us a better understanding 
of Cicero’s republicanism. 

In the first few centuries after the overthrow of the Tarquins in 509 BCE, the 
primary source of domestic conflict in Rome has been characterized by modern scholars 
as the ‘Conflict of the Orders’, a socio-political conflict that Livy described as an ‘internal 
dissension [discors intestine] between the Fathers and the plebs.’15 At this point, the 
‘plebs’ incorporated both the urban poor as well as the affluent commoners. The 
struggle incorporated both class issues—such as debt relief—and status issues—like 
political representation. Unlike the democratic struggles in Athens, the outcome did not 
diminish the power of the landed class, but rather consolidated it, even if certain 
political concessions like the office of the Tribune, was granted to the plebs.16 As Cicero 
states in De Legibus, the tribunate served the purpose of establishing an ordered liberty, 
for ‘this liberty has been granted in such a manner that the people were induced by 
many excellent provisions to yield to the authority of the nobles’.17 And in contrast to 
Athens, where the institutionalization of democracy integrated the peasant-citizen into 
the body politic and put political limits on the aristocracy’s ability to accumulate land, 
the Roman aristocracy ‘embarked on a ruthless programme of territorial expansion, a 
massive land-grabbing operation.18 As Brunt famously wrote:  the ‘Roman ruling class 
practised it [robbery] on the largest scale yet known; they robbed their subjects abroad, 

                                                      
13 For the argument that the Roman constitution was ostensibly democratic, see Fergus Millar, The Crowd 
in the Late Republic (Ann Arbor:  University of Michigan Press, 1998), and A. Yakobson, ‘Popular power in 
the Roman Republic’, in N. Rosenstein and R. Morstein-Marx, eds., A Companion to the Roman Republic 
(Oxford:  Blackwell, 2006). For the oligarchic interpretation, see Ernst Badian, Roman Imperialism in the 
Late Republic (Oxford:  Basil Blackwell, 1968), Brunt, The Fall of the Roman Republic and Other Essays 
(Oxford:  Clarendon Press, 1988), Henrik Mouritsen, Plebs and Politics in the Late Roman Republic 
(Cambridge:  Cambridge University Press, 2001).  
14 ‘New men’ referred to the upwardly mobile, affluent members of the plebs—in particular, the Equites, 
who lacked noble title but tended to be wealthy landowners in their own right.  
15 Livy, History of Rome, V.I, Book II.XXIII.2. Stephen P. Oakley, ‘The Early Republic,’ in Harriet I. Flower 
(ed), The Cambridge Companion to the Roman Republic (Cambridge:  Cambridge University Press, 2004). 
16 Kurt Raaflaub, The Discovery of Freedom in Ancient Greece (Chicago:  University of Chicago Press, 2004), 
see chapter three.   
17 Cicero, De Legibus, C. W. Keyes, trans., Loeb Classical Library (Cambridge:  Harvard University Press, 
1928), III. 25. 
18 Ellen Meiksins Wood, The Empire of Capital (London:  Verso, 2002), p. 28. On the Athenian case, see 
Ellen Meiksins Wood, Peasant-Citizen and Slave (London:  Verso, 1988).  
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so that they could better rob their fellow-countrymen.’19 This seemed to change the 
political dynamic of the republic as it expanded its dominion throughout the 
Mediterranean by the second century BCE. According to Sallust, the destruction of 
Carthage eliminated the check on noble ambition, and as a result, ‘greed for money 
grew, then greed for power.’ The prevalence of ‘avarice’ amongst the ruling elite 
‘undermined trust, goodness, and other noble qualities, and in their place taught pride 
and cruelty, taught men to neglect the gods and to put a price on everything.’20 Sallust’s 
analysis, which emphasizes the moral degeneration of the aristocracy as the prime 
factor in republican decline, is worth quoting at length: 

 
But the aristocracy, as a faction, had more power; less 
potent, the people’s strength was dissipated and dispersed 
among the multitude. A few men controlled military and 
domestic affairs; the same men held the treasury, the 
provinces, political offices, honours and triumphs. The 
people were oppressed by military service and by poverty. 
The spoils of war were ravaged by the generals and their 
friends. Meanwhile, if soldiers’ parents or their little 
children were neighbours to one of the more powerful, they 
were driven from their homes. And so, joined with power, 
greed without moderation or measure invaded, polluted, 
and devastated everything, considered nothing valuable or 
sacred, until it brought about its own collapse. For as soon 
as men were found among the aristocracy who put true 
glory above unjust power, the state began to tremble and 
civil strife began to rise up like an earthquake.21 

 
The increasing competition amongst the landed aristocracy for land and access to state 
office—and the moral decline that accompanied it—was perhaps facilitated by the 
absence of any politically significant threat from below to the property and power of the 
aristocracy.  

Indeed, Cicero himself introduces a discussion of ‘avarice’—that most foul of 
vices—taking hold ‘among leading men and those who control public affairs’ at the 
same time the he introduces his discussion of the populares, which references the 
Gracchi.22 The political significance of Cicero’s doctrine of natural law becomes apparent 
if we situate it within the context of struggles between optimates and populares 
characterized much of the politics of the late republican period. Indeed, Cicero believed 
that the struggle between optimates and populares was the most significant conflict of 
his time, one that threatened the very foundation of the republic. As early as 63 BC, in 
his attack on the agrarian law of Servilius Rullus, Cicero warned the Senate and the 
popular assemblies of the ‘internal and domestic’ threat posed by ‘nefarious citizens’ 
concocting ‘pernicious designs’ on the republic.23 In Pro Sestio, Cicero would refer to 

                                                      
19 P. A. Brunt, Social Conflicts in the Roman Republic (London:  Chatto and WIndus, 1971), p. 40. 
20 Sallust, Catiline’s Conspiracy, in Catiline’s Conspiracy, the Jugurthine War, Histories, William W. Batstone, 
trans. (Oxford:  Oxford University Press, 2010), 10.3-5.  
21 Sallust, The Jurgurthine War, 41.6-10. 
22 Cicero, De Officiis, Walter Miller, trans., Loeb Classical Library (London:  William Heinemann Ltd., 
1913), II. 77. 
23 Cicero, De Lege Agraria, in Orations, J. H. Freese, trans., Loeb Classical Library (Harvard University 
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these ‘nefarious citizens’ as the ‘popular’ men—populares—due to their desire to 
implement reforms that would win them favour from the popular assemblies. In 
opposition to these reformers stood what Cicero refers to as the ‘best men’, or 
optimates, who, among other things, stand for the authority of the senate against radical 
change. These groups represented neither parties in the modern sense of the term, 
comprised of well-defined ideologies and stable memberships, nor aristocratic ‘factions’ 
rooted in stable, kin-based alliances.24 Rather, the conflicts between the populares and 
optimates were rooted in ‘conflicts of principle and interests’, and are crucial to 
understanding the dynamics of the late Republican period.25   

The source of this conflict can be traced back to the tribunate of Tiberius 
Gracchus in 133, who sought a modest redistribution of land in order to cure the socio-
economic ills of the republic. The reforms of Tiberius were not the first; in fact, during 
his consulship of 140, Gaius Laelius, (the same Laelius who would appear in Cicero’s De 
Re Publica and play the role of the strident conservative) abandoned plans for an 
agrarian law in the face of fierce opposition from the Senate. Knowing that he would 
meet stiff resistance from a majority in the Senate, Tiberius turned to the popular 
assemblies for support. According to the Lex Hortensia of 287 BCE, a law passed by the 
assembly on the recommendation of a tribune—as opposed to a magistrate—was 
binding on the Roman people, thereby making Tiberius’ tactic legal. When faced with 
opposition by a fellow tribune, Marcus Octavius, Tiberius used his popularity with the 
assemblies to have his opponent deposed—an act that violated the sanctity of the office 
of the tribune.26 Tiberius’ justification for this move was that Octavius was defying the 
will of the popular assembly, and this move signalled a shift away from the traditionally 
negative role of the tribune—that is, that of issuing a veto on legislation and interceding 
between a magistrate and a citizen—to a positive role of representing the sovereign will 
of the people. The irony here is that the Lex Hortensia was intended to bind the office to 
the senate in order to use it to control the plebs. As Wirszubski has points out, shortly 
after the creation of the tribunate, tribunes ‘ceased to be the champions of the under-
privileged, and became the allies of the ruling class, to which indeed many tribunes 
belonged … From a constitutional point of view, the alliance between the Senate and the 
tribunate was perhaps the most solid foundation for the senatorial supremacy in the 
State.’27 It was this reliance on the populus, more than the issue land reform, that 
polarized the ruling class, because it created a new kind of popular politics—the 
popularis via.28 Tiberius was subsequently assassinated by a gang of club-wielding thugs 
under the leadership of Scipio Nasica in 131.   
                                                                                                                                                                     

Press, 1930), I. IX. 26. 
24 Most scholarship points to the fluidity of the two groups at the elite level and emphasizes the fact that 
many participants in this struggle were motivated by their own private interests. For the classic account, 
see P. A. Brunt, Social Conflicts. For more recent overviews, see M. A. Robb, Beyond Populares and 
Optimates:  Political Language in the Late Republic (Franz Steiner Verlang, 2010); Jürgen von Ungern-
Sternberg, ‘The Crisis of the Republic,’ in Harriet I. Flower, ed., The Cambridge Companion to the Roman 
Republic (Cambridge:  Cambridge University Press, 2004).  
25 P. A. Brunt, ‘Factions,’ in The Fall of the Roman Republic:  and Related Essays (Oxford:  Clarendon Press, 
1988), pp. 38-39. 
26 Lintott states that the legality of this move was ‘debatable’. Andrew Lintott, ‘Political History, 146-95,’ 
in J. A. Crook, Andrew Lintott and Elizabeth Rawson, eds., The Cambridge Ancient History, volume 9:  Last 
Age of the Roman Republic, 146-43 (Cambridge:  Cambridge University Press, 1992); Ungern-Sternberg 
argues that it was not ‘technically against the law.’ Ungern-Sterberg, ‘The Crisis of the Republic,’ p. 91.  
27  Chaim Wirszubski, Libertas as a Political Idea at Rome in the Late Republic and Early Principate 
(Cambridge:  Cambridge University Press, 1950), pp. 32-3. 
28 Ungern-Sterberg, ‘The Crisis of the Republic,’ p. 92. 
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Despite his murder, the populist spirit of Tiberius Gracchus lived on in his 
brother, Gaius Gracchus, who rose to the tribunate in 123.  Along with the continuance 
of his brother’s agrarian reform, Gaius Gracchus introduced the Lex Frumentaria—the 
grain dole—which was intended to be a permanent system of distributing grain to the 
plebs urbana at subsidized rates. This measure met with strident opposition from 
optimates because it would undermine the informal power they exercised over the plebs 
urbana through private distributions of grain. Other reforms included a reinforcement 
of the provocatio legislation, meaning that capital trials would be convened by popular 
assemblies and magistrates who deprived any Roman of his rights without a trial would 
be prosecuted and tried by the popular assembly. On top of this, Gaius Gracchus 
introduced reforms that weakened the senate’s monopoly on the court system by 
allowing Equites to preside over them. While this fell far short of the democratic jury 
system of the Athenian democracy, it may be the case that such a move worried 
conservatives like Cicero.29 Lastly, the secret ballot was implemented—in stages—
through a series of popular reforms introduced by populist tribunes in the latter half of 
the second century BCE. The first stage pertained to elections for magistrates and was 
introduced by Aulus Gabinius in 139; the second measure, introduced by Lucius Cassius 
in 137 granted the secret ballot for elections during popular trials; the third measure, 
passed by Gaius Papirius Carbo in 131, introduced the secret ballot into the popular 
assemblies that voted on the legislation presented by magistrates; and finally, a secret 
ballot for treason trials was introduced by Gaius Coelius in 107 BCE. Such reforms were 
considered to represent a significant blow to the optimates. As Quintus remarks in De 
Legibus, ‘everyone knows that laws which provide a secret ballot have deprived the 
aristocracy of all its influence.’30 

Such increasingly radical proposals aimed at the welfare and libertas of the 
people soon followed, leading optimates to ‘conceive Gracchus’ legislation as an 
elaborate plot against the authority of the Senate’.31  According to Lintott, the proposed 
reforms ‘were important individually as attempts to solve political problems, but also 
collectively, because the means chosen often recalled the procedures of Greek 
democracy and the total effect was to use popular sovereignty to create an 
administration in the popular interest.’32 While it would be anachronistic and erroneous 
to characterize the populares as democrats in any unambiguous fashion, it can be said 
that the reforms proposed by the populares had a detrimental impact on senatorial 
control over republican institutions.  

In attacking the populares, Cicero pursues two strategies:  the first is to impugn 
their integrity as men; the second is to accuse them of conspiring against the republic. 
Indeed, from his speech on the agrarian law of Servilius Rullus in 63 BC (De Lege 
Agraria) to his last work, De Offiicis just before his death in 44 BC, Cicero consistently 
portrays the populares as men without scruples who are enslaved to their narrow, 
private vices. They are ‘men who look for upheaval and revolution’, and who ‘feed on 
civil discord and unrest’ as a result of their ‘ingrained distemper’. They are men who, 
‘when their finances are in shambles, prefer to go up in the flames of a general 
conflagration than burn all on their own.’33 This moral critique, however, is embedded 

                                                      
29 Such reforms may have had less to do with democratizing the republic than with currying favour with 
the increasingly affluent equestrian order. Ungern-Sternberg, ‘Crisis of the Republic,’ p. 93. 
30 De Legibus, III. 34. 
31 Lintott, ‘Political History,’ p. 78.  
32 Ibid., p. 78. 
33 Cicero, Pro Sestio, Robert A. Kaster, trans. (Oxford:  Oxford University Press, 2006), 99. 
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within a larger conservative worldview that is anchored the sanctity of private 
property. An attack on private property in the pursuit of redistribution not only betrays 
a degenerate morality, it undermines ‘the foundations of the constitution’, because, 
according to Cicero, ‘harmony … cannot exist when money is taken away from one party 
and bestowed upon another’.34  As he makes clear in De Republica, the res publica is the 
‘property of the people’; but this ‘property of the people’, insofar as it has any bearing 
on material property, is characterized by an equitable—as opposed to egalitarian—
distribution of property that is compatible with pronounced economic and political 
inequalities.35 Equity, in contrast to equality, represents the ‘fair’ distribution of 
property, goods and offices on the basis of rank or dignitas.  

In Cicero’s view, such populist measures threatened the traditional relations of 
authority and deference within Roman society by undermining Senatorial dignitas. In 
Pro Sestio, Cicero approves of noble opposition to the agrarian law of Tiberius Gracchus 
on the basis that they ‘saw it [the agrarian law] as a way of stirring up discord and 
judged that the commonwealth would be stripped of its defenders if the rich were 
dislodged from their long-time holdings’; the grain dole of Gaius Gracchus is similarly 
attacked on the grounds that it would seduce the plebs ‘from the ways of hard work and 
become slothful, and they [the nobles] saw that the treasury would be drained dry’.36 
The lines between indolence, and independence, however, need to be appreciated when 
assessing Cicero’s interpretation. Without overstating the extent of clientelism in 
republican politics, Gaius may have sought to ‘detach’ the plebieans ‘from their patrons’, 
and undermine the ability of patricians to use their vast material wealth as a means to 
secure support during elections.37  In fact, Cicero went so far as to celebrate the murder 
of the Gracchi at the hands of a conservative mob, stating that they ‘were not approved 
by patriots while they lived, and since they are dead they are numbered among those 
whose murder was justifiable.’38  

The successors of the Gracchi were similarly attacked. In De Lege Agraria, Cicero 
argues that through his attempt to pass an agrarian law, Servilius Rullus has ‘given hope 
to the wicked and inspired the good with fear;’ he has ‘banished credit from the forum, 
and dignity from the republic.’39 He is nothing but the leader of a ‘band of beggars and 
scoundrels’ who is intent on nothing other than ‘overthrowing the republic.’40 In De 
Officiis, Cicero cites the example of the ‘ruinous policy’ of Philippus’s agrarian law. This 
populist act, says Cicero, deserved ‘unqualified condemnation, for it favoured an equal 
distribution of property.’41 Nothing, for Cicero, could be worse for the republic than an 
‘equalization of goods’ due to the fact that ‘‘the chief purpose in the establishment of 
constitutional state and municipal governments was that individual property rights 
might be secured.’42 Indeed, the first consideration of any statesman is to ‘that everyone 
shall have what belongs to him and that private citizens suffer no invasion of their 

                                                      
34 Cicero, De Officiis, II. XXII. 78. 
35 Cicero, Res Publica, C. W. Keyes, trans., Loeb Classical Library (Cambridge:  Harvard University Press, 
1928), I. XXV. 39. 
36 Pro Sestio, 103. 
37 Brunt, Social Conflicts, p. 83. For a more substantive discussion on the nature of clientelism in 
republican politics, see Brunt, ‘Clientela,’ in Rise and Fall. 
38 De Officiis, II. XII. 43. 
39 De Lege Agraria I. VIII. 24 
40 Ibid., I. VII. 22; I. VII. 23. 
41 De Officiis II. XXI. 73. 
42 Ibid., II. XXI. 73. 
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property rights by act of the state.’43   
In contrast to the avaricious, demagogic and seditious portrayal of the populares, 

Cicero characterizes the optimates as the so-called ‘best men’ who identified with and 
sought to preserve the dominance of senatorial authority within the republican 
constitution.44 These best men preserved, ‘at the risk of their own lives … the sources of 
religious scruple, the auspices, the magistrates’ formal powers, the senate’s authority, 
positive law, the ways of our ancestors, the law courts, the authority to pass judgement, 
the validity of one’s word, the provinces, our allies, the glory of our dominion, the 
military, the treasury.’45 Such dedication, says Cicero, ‘requires a largeness of spirit, 
ample intelligence, and great resolve to defend and champion so many important 
spheres of activity.’46 Cicero considered the interests of the optimates to be the interests 
of the state or res publica in general. These men refrained ‘from that form of liberality 
which robs one man to enrich another.’ They employed all of their capacities to ensure 
that all Romans ‘shall be protected in the possession of his own property by the fair 
administration of the law and the courts,’ and that ‘the poorer classes shall not be 
oppressed because of their helplessness, and that envy shall not stand in the way of the 
rich, to prevent them from keeping or recovering possession of what justly belongs to 
them’.47 The men who dedicated themselves to such causes, as well as to ‘advance the 
state in power, in territory, and in revenues … will win popularity and glory for 
themselves and at the same time render eminent service to the state.’48 In his advice to 
his son, Cicero stated that a ‘citizen who is patriotic, brave, and worthy of a leading 
place in the state will shun’ the factional politics characteristic of the populares ‘with 
abhorrence’ and instead ‘devote himself to the state in its entirety in such a way as to 
further the interests of all’.49 The optimates, therefore, can be characterized as 
conservatives due to the extent to which they espoused hierarchy, order and the 
preservation of property rights that buttressed vast disparities of wealth and power 
that divided the large landowning class (of which they were members) from everyone 
else in Roman society. 

Cicero was dedicated to the cause of the ‘best men’ not only in word, but also in 
deed in his own day. As consul in 63 BC, he put down the conspiracy of Catiline, even at 
the cost of executing the alleged conspirators without a trial.50 Cicero characterized 
Catiline as a popularis due to his advocacy of debt relief, a policy that was popular with 
the plebs, even though he may have been predominantly motivated by his own 
indebtedness. In his conflict against Catiline, Cicero emphasizes the support he had from 
the senate, the equestrian order and ‘by all patriots’; he refers to his actions as a leader 
of the ‘general will’, guided not by his own self-interest but by the ‘shared well-being of 
all citizens’.51 In a letter to his friend Atticus in 61 BCE, Cicero boasts of the influence he 
has retained over the ‘conservative party’ and the increasing influence he has gained 

                                                      
43 Ibid. 
44 Pro Sestio, 97. 
45 Ibid., 98-99. 
46 Ibid. 
47 De Officiis II. XXIV. 85. 
48 Ibid. 
49 Ibid., I. XXV. 86. 
50 As Robert A. Kaster points out, Cicero’s actions were ‘plainly contrary to Roman legal tradition’, for 
unlike Catiline and his supporters who had left the city in order to take up arms against it, these 
defendants retained the right to a trial according to Roman law. Kaster, ‘Introduction,’ p. 3 
51 Pro Sestius, 38. 
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‘over the sordid dregs [sordem urbis] of the populace’.52 In his opposition speech to 
Servius’ agrarian law, he reminded the assembly that when he was elected consul, the 
republic was ‘full of anxiety, full of fear; in it there was no evil, no calamity which good 
citizens did not dread, which the bad were not hoping for.’ Rome was plagued by 
‘seditious plots against the present form of government’, as well as with ‘new tyrannies’ 
and ‘extraordinary’ powers.53 In opposition to these sinister forces—by which he of 
course refers to Catiline and the populares he associates with him—Cicero declares 
himself ‘the people’s consul’.54 Cicero never passes up the opportunity to situate himself 
within the tradition of the optimates battling against internal enemies to preserve the 
republic. In a letter to Atticus in 60 BCE, Cicero considered himself to be ‘holding the 
way for the conservative party [optimatem] without a garrison and without a 
comrade.’55 And he never passed up an opportunity to associate his opponents—
including Clodius and Rullus—with Catiline in an attempt to undermine the populares. 
The effect is to present a narrative of the populares—from Tiberius Gracchus to Cataline 
to Caesar—as corrupt demagogues whose populism is merely a façade for their own 
self-interest.  

 
 
De Re Publica in Context 
 
This backdrop of socio-political tension between populares and optimates plays an 
important role in framing the primary political issues Cicero seeks to address in both De 
Re Publica and De Legibus. As he himself points out, De Legibus is intended to sketch out 
the laws of the ideal state constructed in De Re Publica.56  The problems identified in De 
Re Publica therefore have a direct bearing on the solutions posed in De Legibus. De Re 
Publica is set in 129 BC at the height of the political tensions revolving around the social 
reforms of Tiberius and Gaius Gracchus. Present for the discussion are:  Publius 
Cornelius Scipio Aemilianus Africanus Minor, conservative noble, consul in 147 and 
opponent of Gracchus; Gaius Laelius Sapiens57, close friend of Scipio, consul in 140 and 
foe of the Gracchi; Lucius Furius Philus, consul in 136; Marius Manilius, consul in 149 
and a distinguished jurist; and finally, Quintus Aelius Tubero, consul in 118, nephew of 
Scipio and student of Panactius.58 Whether or not this group of men constituted an 
existing ‘Scipionic Circle’ is beside the point59; what is important is that they all 
represented political figures who were clearly opposed to the populist reforms of 
populares such as the Gracchi.60 Scipio was not in Rome during the height of Tiberius 

                                                      
52 Letters to Atticus: volume I, Book I. 16. 
53 De Lege Agraria, II. 8. 
54 Ibid., II. 9. 
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Gracchus’ tribunate and he returned only after Gracchus was slain by a club-wielding 
mob under the leadership of Scipio Nasica. While not initially associated with the more 
hard-line conservative faction, Scipio Aemilianus is often said to have taken the lead in 
the opposition against the Gracchi out of opposition to their ‘unconstitutional’ methods. 
Ironically, as Brunt points out, ‘Scipio himself had approved of the lynching of Tiberius’, 
itself an illegal act.61 

If the characters of De Re Publica tell us something about the political circles 
Cicero moved in, the opening of the dialogue clearly situates the succeeding discussion 
within the context of the social conflicts of the late second century. At the beginning of 
the dialogue, Laelius, points out that the tribunate of Tiberius Gracchus ‘divided one 
people [populum unum] into two factions [parties].’62 This, of course, refers to the 
conflicts over the popular social and economic reforms referred to above. As Laelius 
indicates at the outset, a number of prominent ‘slanderers and enemies’ of Scipio were 
preventing him saving the republic from ‘seditious triumvirs’.63 Such enemies include 
Publius Mucius Scaevola, brother of Publius Lucinius Crassus Dives Mucianus, Pontifex 
Maximus in 132, consul in 131 and ally of Tiberius and Gaius Gracchus. Scaevola was 
consul in 133 and allowed Tiberius Gracchus to run again for the tribunate due to 
overwhelming popular support. He became Pontifex Maximus after the death of his 
brother, who was also an ally of the Gracchi. Appius Claudius was consul in 143 BC and 
a backer of Tiberius’s agrarian law and was appointed to the land commission that 
would oversee the redistribution of land. Lastly, Quintus Caecilius Metellus 
Macedonicus is also cited as a prominent opponent of Scipio in the senate. Consul in 143 
and censor in 131, Metellus, while opposing to Scipio, does not appear to have been a 
populares. In fact, his sons became prominent conservative censors who opposed the 
populares. These men are cited by Laelius as fomenting division in the republic, and 
unless great men, like those assembled in the dialogue of De Re Publica, can bring about 
a ‘united senate and people, … we shall have serious trouble’.64 The primary participants 
in the dialogue, therefore, are men who are associated with the optimates, and they have 
clearly identified prominent populares as being the main source of disturbance within 
the republic.  

From here, Cicero puts forward his definition of the res publica or ‘republic’. The 
res publica, says Cicero, is the ‘property of a people’ [res populi].65 This ‘property of the 
people’ represents ‘an assemblage of people in large numbers associated in an 
agreement with respect to justice and a partnership for the common good.’66 This 
republic must be ‘governed by some deliberative body if it is to be permanent’ and owes 
its origins ‘to the same cause as that which produced the State [civitatem] itself.’67 This 
deliberative body is either comprised of one man, a group of ‘selected citizens’ or the 
‘whole body of citizens’; in other words, monarchy, aristocracy and democracy. While 
Cicero never uses the term democracy in the text, he refers to the various states of 
Athens and Rhodes during the phase of their democratic development.68 He refers to 
these states using a variety of terms, such as civitatis popularis, or ‘popular government’ 
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in which populo sunt omnia, the people hold all the power.69 He also refers to these 
democracies as liberum populum, and indomiti populi, or free popular government.70 
This characterization of democracy as civitatis popularis is distinct from the ‘popular 
government’ that is the mixed constitution of the Roman republic that he ultimately 
prefers. The manuscript breaks off only to have Cicero, through the character of Scipio, 
engaged in a protracted discussion of democracy from the perspective of its 
proponents.71   

According to Cicero, the proponents of democracy state that ‘liberty has no 
dwelling-place in any State except that in which the people’s power is the greatest’. This 
form of liberty is based on the principle of an equality of rights for all citizens, for the 
proponents of democracy claim that anything less ‘does not deserve the name of 
liberty’. ‘Free states’ such as the Roman republic are not characterised as ‘democratic’ 
because, while citizens may vote, ‘elect commanders and officials, are canvassed for 
their votes, and have bills proposed to them’, ‘they have no share in the governing 
power, in the deliberative function, or in the courts, over which selected judges preside, 
for those privileges are granted on the basis of birth or wealth’. In a democracy such as 
Rhodes or Athens, however, ‘there is not one of the citizens who [may not hold the 
offices of State and take an active part in the government]’.72 Proponents of democracy 
say that ostentatious wealth results in the ‘cowardly and weak giving way and bowing 
down to the pride of wealth’, which paves the way for the rule of one or the few.73 
Liberty is therefore said to be most prevalent in democracies because limits are placed 
on the acquisition of property, thereby precluding large disparities of wealth. Only such 
a popular government—a democracy in line with Athens—could be considered a 
‘commonwealth’, the property of the people. 

In contrast to this, Cicero characterizes democracy as multitudinis dominatu, or 
‘despotism of the multitude’, where ‘everything is said to be administered by the people, 
and to be in the people’s power’. In these circumstances, ‘the multitude inflicts 
punishment on whomsoever it will,’ and ‘seizes, plunders, retains, and wastes whatever 
it will’.74 In such cases where the people rise ‘in revolt to recover their property’75, a 
‘republic’, defined as the ‘property of the people’ does not exist, but is rather, in the 
words of Laelius, a ‘despotism of the multitude’.76 Laelius makes these comments when 
discussing the ‘tyranny’ of the Decemvirs. Traditionally, the Decemvirate is portrayed as 
a council of ten established during the ‘conflict of the orders’ that degenerated into a 
tyranny hated by Patricians and Plebeians alike. Here, Laelius seems to associate the 
Decemvirate with a revolt by the populus to recover its property—presumably from the 
Patricians—by granting it ‘unlimited’ powers. The implication here is that the 
‘multitude’, in its desire to recover its ‘property’ is easily swayed by demagogic 
politicians into ceding absolute power to them, thereby undermining the republic 
through the enactment of legislation that violates the ‘property of the people.’ This 
tactic resembles the rhetorical strategy employed by Cicero in De Lege Agraria where he 
warns the Roman people that by passing the agrarian law of Servilius Rullus, they were 
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effectively granting unlimited power to a new ‘Decemvirate’ (or in the case of the 
Gracchan commission a ‘seditious triumvirate’) in order to set itself up as a collective 
lordship ‘under the pretended name of an agrarian law.’77 The overriding message is 
that democracy poses a threat to senatorial power and to the property of the landed 
class.  

While it is not clear, whether prominent populares sympathized with such 
democratic ideas that appear in De Re Publica, it is reasonable to presume that if these 
ideas were not gaining in prominence at some level of Roman society, Cicero would not 
have felt the need to address them. At the very least, it is reasonable to suggest that 
Cicero believed that the reforms of the populares would jeopardize the rights of private 
property and empower the ‘mob’ in ways that resembled the defects that he associated 
with democratic forms of state and possibly lay the foundations for a Greek style 
democracy. Despite his contempt of the ‘wretched and starveling mob’, however, Cicero 
is pragmatic enough to understand that their involvement in the politics of the republic 
is inevitable.78 There are too many corrupt and ambitious men of great power who could 
rise to prominence should the optimates throw their lots behind a reintroduction of 
kingship. Even monarchies such as those of Cyrus of Persia, the ‘most just and wisest of 
kings’ amount to the administration of the property of the people ‘at the nod and 
caprice of one man’.79 Even pure kingships such as these may easily fall prey to tyranny. 
It is the problem of finding a way to balance the need for some degree of popular 
involvement in the republic with the desire to maintain the dignitas and auctoritas of 
the Senatorial order that forms the basis of Cicero’s discussion of the philosophical and 
legal foundation of the republic.  
 

Cicero on Natural Law 
 

It is within this broader context regarding the tension between the popular and 
conservative elements of Roman politics as set out in De Re Publica and the desire—or 
need—on the part of the more conservative elements of the Roman elite to place limits 
on the sovereign powers of the popular assemblies, that Cicero’s discussion of natural 
law is best interpreted. Despite the high level of abstraction that that Cicero’s 
conception of natural law assumes, it serves a very important purpose in his attempt to 
reinvigorate the conservative aristocracy and save the republic from becoming a 
multitudinis dominatu at the hands of ‘seditious’ populists.  

The stated purpose of the discussion in De Legibus is ‘to promote the firm 
foundation of States, the strengthening of cities, and the curing of the ills of peoples.’80 
Cicero begins this discussion from the premise of the importance of intrinsic goods, 
arguing that things must be valued for their own sake, not as instruments to the 
attainment of some other good. Here, Cicero is displaying his debt to the Stoic camp of 
Zeno, the Peripatetic school of Aristotle, and the Old Academy of Speusippus, Xenocrates 
and Poleman.81 This pits him against the Epicureans, who, according to Cicero, ‘neither 
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understand nor have ever wished to understand’ ‘matters affecting the state’, because 
they assess value and virtue on the basis of pleasure and pain, making them ‘slaves to 
their own bodies’.82 This has implications for any conceptualization of justice which is 
considered to be the foundation of the state. Following Plato, Cicero attempts to 
demonstrate that man seeks justice as part of his nature, rather than to avoid 
punishment and reap rewards as the Epicureans believed. According to Cicero, such 
relativism undermines the concept of justice, for those who are good because they fear 
of punishment or because it profits them may be wicked or shrewd, not just or unjust. 
Virtue and justice therefore need to be understood as ‘intrinsic goods’—a good deemed 
virtuous in itself regardless of any external validation.  

This line of reasoning leads Cicero to a discussion of the relationship between 
law and justice. He rejects the ‘foolish notion’ that claims that everything is just which is 
found in the custom or the laws of nations.’83 A distinction needs to be made therefore, 
between the laws of a state and the justice they supposedly represent:   
 

Would that be true, even if these laws had been enacted by 
tyrants? If the well-known Thirty had desired to enact a set 
of laws at Athens, or if the Athenians without exception 
were delighted by the tyrants’ laws, that would not entitle 
such laws to be regarded as just, would it? No more, in my 
opinion, should the law be considered just which a Roman 
interrex proposed, to the effect that a dictator might put to 
death with impunity any citizen he wished, even without a 
trial. For Justice is one; it binds all human society, and is 
based on one Law, which is right reason applied to 
command and prohibition. Whoever knows not this Law, 
whether it has been recorded in writing anywhere or not, is 
without justice.’84  

 

Justice, therefore, is based on natural law, which is itself ‘right reason applied to 
command and prohibition.’ Equating the good with utility, and justice with legislation 
undermines the very foundation of justice and will result in the ‘destruction [of the 
virtues on which human society depends].85 Insofar as this appeal to natural law is 
meant to prevent the simple equation of law (or more accurately, legislation) with 
justice, as Thrasymachus appears to do in Plato’s Republic, it plays an important role in 
establishing some form of foundational criteria against which human or ‘positive’ law 
can be evaluated.   

Cicero’s argument leads him to assert the inherent sociability of man and the 
social and political implications of altruistic or ‘other regarding’ acts:  generosity, 
patriotism, fidelity and the obligations of public service. Such ‘virtues’, argues Cicero, 
originate in ‘our natural inclination to love our fellow-men, and this is the foundation of 
Justice.’86 So once again, nature—as right reason—inclines us towards sociability which 
expresses itself in certain forms of virtuous social interaction which makes justice 
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possible. This notion of the innate sociability of man, however, does not lead Cicero in 
the direction of some form of communism or anarchism; ideal social formations that 
exalt the justice of man against the state. Rather, there is a tension here between the 
foundations of his conception of justice and the politics that ensue, for Cicero is quick to 
emphasize the dangers of enabling the ‘principles of Justice’ to be based on the ‘decrees 
of peoples, the edicts of princes, or the decisions of judges’.87 Positive legislation, 
stemming as it does from men, is based on opinion; and in Platonic fashion, the 
antithesis to opinion is ‘Nature’; and again like Plato the actions of men can be evaluated 
in the same way as the ‘virtues’ found in nature (e.g., the virtue of a horse or a tree), 
because virtue is ‘reason completely developed; and this certainly is natural’.88 Thus, 
‘base’ and ‘honourable’ actions are also ‘referred to the standard of Nature’.89 While men 
are naturally sociable (as opposed to the Epicurean view of naturally ‘self-interested’) 
they can only be just if they act in conformity with nature as opposed to opinion. As 
Cicero states:  ‘Whatever good thing is praiseworthy must have within itself something 
which deserves praise, for goodness itself is good by reason not of opinion but of 
Nature.’90 To quote him at length:  

 
‘Justice and all things honourable are to be sought for their 
own sake. And indeed all good men love fairness in itself 
and Justice in itself, and it is unnatural for a good man to 
make such a mistake as to love what does not deserve love 
for itself alone. Therefore Justice must be sought and 
cultivated for her own sake; and if this is true of Justice, it is 
also true of equity; and if this is the case with equity, then 
all the other virtues are also to be cherished for their own 
sake.’91 

 
If natural law refers to something that is good ‘in itself’, and serves as the basis of 
justice, civic laws are of a different character. Civic laws are relative to a particular 
people—incorporating both the civil law produced by legislative bodies and customs 
that are the product of historical practice—whereas natural law is universal. The 
essence of the matter is that civil laws and customs that are not in conformity with 
natural law are not considered by Cicero to be laws at all. What is striking about De 
Legibus—and this makes sense in the context of the tumultuous politics of the time—is 
the extent to which Cicero recognises the sovereign power of the popular assemblies of 
the Roman people, only to significantly inhibit their law-making power—that is, 
undermine their sovereign power—by embedding the fundamental laws and principles 
of the Roman republican constitution within an absolutist and unchanging conception of 
natural law:  

 
‘What of the many deadly, the many pestilential statutes 
which nations put in force? These no more deserve to be 
called laws than the rules of a band of robbers might pass in 
their assembly. For if ignorant and unskillful men have 
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prescribed deadly poisons instead of healing drugs, these 
cannot possibly be called physicians’ prescriptions; neither 
in a nation can a statute of any sort be called a law, even 
though the nation, in spite of its being a ruinous regulation, 
has accepted it.’92 

 

According to Cicero, ‘Law is the distinction between things just and unjust, made in 
agreement with that primal and most ancient of all things, Nature; and in conformity to 
Nature’s standard are framed those human laws which inflict punishment upon the 
wicked but defend and protect the good.’93  

Cicero uses this conception of natural law to not merely defend the laws and 
magistracies of the Roman republic as it existed in the so-called ‘golden age’ between 
the fall of the Decemvirs and the rise of the aristocratic factionalism that pitted 
optimates against populares, but to root those laws, institutions and social arrangements 
in an unchanging—or unchangeable—foundation of ‘natural law’ as a means of 
conserving a particular political arrangement that is itself the constitutional carapace of 
the aristocratic rule of the ‘best men.’94 In this sense, it entails a ‘concept of a pre-
political moral order that supplies the rules incorporated’ in Cicero’s idea of 
constitutional government; natural law informs the ‘higher order constitutional norms’ 
and ‘the limits of popular legislation and the positive legal system.’95 While this is meant 
to extinguish any ‘arbitrary’ power emerging out of the popular assemblies, the 
ambiguous character of natural law as defined by Cicero—in particular, its normative 
status pertaining to the ‘good’ and its relationship to the defence of private property—
opens up the possibility of a kind of arbitrary aristocratic power in its own right:  
insofar as the constitution is unwritten, and the metaphysics of natural law trump the 
civil law emanating from the popular assemblies, ‘constitutionalism’ can become a 
vehicle for the preservation of aristocratic power against the ‘arbitrariness’ of popular 
sovereignty.  

In this sense, these conceptual innovations regarding the character of republican 
constitutionalism were intended as a powerful defence against the use of the tribunate 
by populares like the Gracchi to enact significant social reforms that would alter the 
balance of power in Roman society and affect the traditional composition of republican 
institutions. This is significant because Cicero defends the institution of the tribunate 
from Quintus, who proposes its abolition, on the grounds that the power of the Roman 
people ‘is sometimes milder in practice because there is a leader to control it than if 
there were none.’96 When the Senate agreed to the creation of the tribunes, argues 
Cicero, ‘conflict ceased, rebellion was at an end, and a measure of compromise was 
discovered which made the more humble believe that they were accorded equality with 
the nobility; and such a compromise was the only salvation of the State.’97 In a very 
revealing passage, Cicero states that if the tribunes were not created as a response to 
Plebeian discontent, either monarchy had to be re-established, ‘or else that real liberty, 
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not a pretence of it, had to be given to the common people’. Fortunately, the tribunate 
served the purpose of establishing an ordered liberty, for ‘this liberty has been granted 
in such a manner that the people were induced by many excellent provisions to yield to 
the authority of the nobles.’98  

Having supported Pompey’s reintroduction of the tribunate, and being acutely 
aware of the role that the tribunes played in weakening the power of the optimates—
which we will see in greater detail below—Cicero then needs to ensure that these 
offices of the people are not used in ways that diminish aristocratic power. His 
conception of natural law serves this purpose. For example, in Book II, Cicero makes 
reference to the role of the augur in advising the repeal of ‘wicked and unjust statutes’ 
that contradict the principles of natural law. The examples are the Titian Law of Sextus 
Titius (99 BCE) and the Livian laws of Marcus Livius Drusus (91 BCE). Both of these 
examples represented agrarian and grain laws that sought to redistribute land away 
from the aristocracy and alleviate the plight of the poor by fixing the cost of grain—
characteristic of the populares. Both laws were annulled by the Senate on the grounds 
that, at least in Cicero’s view, they were not true laws but rather resembled ‘the rules a 
band of robbers might pass in their assembly.’99 In light of the importance he grants to 
the maintenance of private property in the republic, Cicero is ‘effectively replacing any 
distributive aspects of political justice with rectificatory ones, making the justice and 
constitutionality of government dependent on its respect for existing, ultimately pre-
political property distribution and constitutionally restraining its power to 
redistribute.’100 

Other specific measures aside from Cicero’s constitutionalism are introduced as 
a means to securing the authority of the aristocracy against democratic reforms. For 
example, the repeal of the secret ballot is one measure that is addressed at length in De 
Legibus. The secret ballot was implemented—in stages—through a series of popular 
reforms introduced by populist tribunes in the latter half of the second century BCE. 
The first stage pertained to elections for magistrates and was introduced by Aulus 
Gabinius in 139; the second measure, introduced by Lucius Cassius in 137 granted the 
secret ballot for elections during popular trials; the third measure, passed by Gaius 
Papirius Carbo in 131, introduced the secret ballot into the popular assemblies that 
voted on the legislation presented by magistrates; and finally, a secret ballot for treason 
trials was introduced by Gaius Coelius in 107 BCE. Such reforms were considered to 
represent a significant blow to the optimates. As Quintus remarks in De Legibus, 
‘everyone knows that laws which provide a secret ballot have deprived the aristocracy 
of all its influence.’101 As such, the repeal of the secret ballot poses a threat to the 
independence of lower class voters. Although Cicero does not advocate the total repeal 
of the secret ballot, he undermines its strength and sanctity by stipulating that ballots 
‘shall not be concealed from citizens of high rank, and shall be free to the common 
people.’102 In a sense, it opens the door to a kind of ‘dependency’ that republicans in the 
early modern period used as a means to exclude people from attaining the franchise. By 
repealing the secret ballot, Cicero is, in his own words, granting ‘freedom to the people 
in such a way as to ensure that the aristocracy shall have great influence and the 
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opportunity to use it.’103 In this way, formal freedom is allowed to reside alongside the 
informal influence, power and authority of the aristocracy in a way that, while not 
resembling a form of slavery or ‘domination’—in the literal Latin sense of being the 
property of another—certainly undermines the ability of the plebs to gain its 
independence from the power of the aristocracy.  
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